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General Considerations
1.

The general principles applied by this court in determining whether to grant or
refuse leave to appeal, having regard to the criteria incorporated into the
Constitution as a result of the Thirty-third Amendment, have now been
considered in a large number of determinations and are fully addressed in both a
determination issued by a panel consisting of all of the members of this court in
BS v. Director of Public Prosecutions [2017] IESCDET 134, (Unreported,
Supreme Court, 6 December 2017) and in a unanimous judgment of a full court
delivered by O’Donnell J. in Quinn Insurance Ltd. v. PricewaterhouseCoopers
[2017] IESC 73, [2017] 3 I.R. 812. Accordingly, it is unnecessary to revisit the
new constitutional architecture for the purpose of this determination.

2.

Furthermore, the application for leave filed and the respondent’s notice are
published along with this determination (subject only to any redaction required
by law), and it is therefore unnecessary to set out the position of the parties in
any detail. No aspect of this ruling has precedential value as a matter of law.

Decision
3.

This is an application for leave to appeal against the decision of the Court of
Appeal of the 19th of October, 2020 (perfected on the 14th of December, 2020),
dismissing the applicant’s appeal against conviction. The applicant had been tried
in the Central Criminal Court and convicted on three counts, the first count of
rape contrary to s. 2 of the Criminal Law (Rape) Act 1981; count two of oral rape
contrary to s. 4 of the Criminal Law (Rape) (Amendment) Act 1990; and count
four of sexual assault contrary to s. 2 of the Criminal Law (Rape) (Amendment)
Act 1990. He was acquitted on a count of anal rape contrary to s. 4 of the
Criminal Law (Rape) (Amendment) Act 1990.

4.

The facts are set out in full in the judgment of the Court of Appeal, and it is only
necessary to briefly state them here. The charges arose from an incident that
occurred in the early morning of the 16th of July, 2016. The complainant was
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then 16 years of age, and was the foster child of the applicant, and the niece of
his wife and living in the same household. It was not in dispute that some
contact of a sexual nature took place. However, the complainant asserted that
the applicant had assaulted her sexually and raped her, whilst the applicant
made a statement to the Gardaí and gave evidence on his own behalf. He
accepted in his evidence that they had been drinking together, along with a
friend of the complainant’s who had come over to the house on that evening. He
asserted that, after her friend had gone to bed, the complainant began to
behave in a lewd manner with him and pushed his hand under her clothing, and
that he had then put her to bed. When he woke up, he claims that she was on
top of him, kissing him.
5.

The central issue raised by the applicant is that it was contended that the judge
erroneously presented the case to the jury on the basis that there were two
sharply contrasting accounts, and suggesting that there were only two versions
in evidence as to what happened that night, that there was no third version, and
that if the jury did not accept the applicant’s evidence and concluded that it was
false, then the only other account was that of the complainant. The applicant
argued in the Court of Appeal that this was an error, and suggested, in effect,
that the jury’s task was to choose between the two competing versions,
suggesting, in effect, that conviction understandably followed if the jury rejected
the accused’s version of events. The applicant repeats these contentions in this
application as establishing points of law of general public importance justifying
an appeal to this Court.

6.

The Court of Appeal observed that it was axiomatic that the judge’s charge to
the jury should be read as a whole, and concluded that, as so read, the charge
did not give rise to any concern that there was a risk that if the jury rejected the
applicant’s version of events, it would regard itself as obliged to convict.

7.

It is indeed axiomatic that a judge’s charge must be read as a whole. Here, there
was a very comprehensive charge which correctly set out both the burden of
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proof and the standard of proof required, and also reviewed the evidence in
considerable detail. The question of the overall impact on the jury of a charge
cannot be determined by the extraction of a number of isolated sentences or
parts of sentences, and is, moreover, quintessentially a matter for the Court of
Appeal exercising its appellate jurisdiction. The Court is not satisfied that this
case gives rise to any point of law of general public importance and leave to
appeal to this Court will accordingly be refused.

And it is hereby so ordered accordingly.
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